
Unused Visas
INA §206 [8 U.S.C. 1156]

If an immigrant having an immigrant visa is 
denied admission to the United States 

and removed, or does not apply for 
admission before the expiration of the 

validity 
of his visa, or if an alien having an immigrant 

visa issued to him as a preference 
immigrant is found not to be a preference 

immigrant, an immigrant visa or a 
preference immigrant visa, as the case may 

be, may be issued in lieu thereof to 
another qualified alien.

Otherwise Unused Visas
INA §202(a)(5)

Rules for employment-based immigrants

A.
Employment-based immigrants not subject to per 

country limitation if additional visas available

If the total number of visas available under 
paragraph (1), (2), (3), (4), or (5) of section 203(b) 
of this Act [8 U.S.C 1153(b)] for a calendar quarter 
exceeds the number of qualified immigrants who 

may otherwise be issued such visas, the visas made 
available under shall be issued without regard to 
the numerical limitation under paragraph (2) of 

this subsection during the remainder of the 
calendar quarter.

B.
Limiting fall across for certain countries subject to 

subsection (e) of this section

In the case of a foreign state or dependent area to 
which subsection (e) of this section applies, if the 
total number of visas issued under section 203(b) 

of this Act [8 U.S.C 1153(b)] exceeds the maximum 
number of visas that may be made available to 
immigrants of the state or area under section 

203(b) of this Act [8 U.S.C 1153(b)] consistent with 
subsection (e) of this section (determined without 
regard to this paragraph), in applying subsection 

(e) of this section all visas shall be deemed to have 
been required for the classes of aliens specified in 

section 203(b) of this Act [8 U.S.C 1153(b)] .

Recapture Visa Numbers
22 CFR 42.51

(c) Recaptured visa numbers. An immigrant 
visa number shall be returned to the 

Department for reallocation within the fiscal 
year in which the visa was issued 

when:
(1) An immigrant having an immigrant visa is 

excluded from the United States 
and deported;

(2) An immigrant does not apply for 
admission to the United States before the 

expiration of the validity of the visa;
(3) An alien having a preference immigrant 

visa is found not to be a preference 
immigrant; or

(4) An immigrant visa is revoked pursuant to 
section 42.82.

Worldwide level of EB Immigrant visas
INA §201(d)

(d) WORLDWIDE LEVEL OF EMPLOYMENT-BASED IMMIGRANTS.-

(1) The worldwide level of employment-based immigrants under this 
subsection for a fiscal year is equal to-

(A) 140,000, plus

(B) the number computed under paragraph (2).

(2)(A) The number computed under this paragraph for fiscal year 1992 is zero.

(B) The number computed under this paragraph for fiscal year 1993 is the 
difference (if any) between the worldwide level established under paragraph 
(1) for the previous fiscal year and the number of visas issued under section 

203(b) during that fiscal year.

(C) The number computed under this paragraph for a subsequent fiscal year is 
the difference (if any) between the maximum number of visas which may be 
issued under section 203(a) (relating to family-sponsored immigrants) during 

the previous fiscal year and the number of visas issued under that section 
during that year.

S.744 Border Security, Economic Opportunity and 
Immigration Modernization Act 
(Senate bill pass BUT NOT LAW)

SEC. 2304. WORLDWIDE LEVELS AND RECAPTURE OF 
UNUSED IMMIGRANT VISAS.

(a) Employment-based Immigrants- Section 201(d) (8 
U.S.C. 1151(d)) is amended to read as follows:

‘(d) Worldwide Level of Employment-based 
Immigrants-

‘(1) IN GENERAL-

‘(A) WORLDWIDE LEVEL- For a fiscal year after fiscal 
year 2015, the worldwide level of employment-based 
immigrants under this subsection is equal to the sum 

of--

‘(i) 140,000; and

‘(ii) the number computed under paragraph (2).

‘(B) FISCAL YEAR 2015- For fiscal year 2015, the 
worldwide level of employment-based immigrants 

under this subsection is equal to the sum of--

‘(i) 140,000;

‘(ii) the number computed under paragraph (2); and

‘(iii) the number computed under paragraph (3).

‘(2) PREVIOUS FISCAL YEAR- The number computed 
under this paragraph for a fiscal year is the difference, 
if any, between the maximum number of visas which 

may be issued under section 203(a) (relating to family-
sponsored immigrants) during the previous fiscal year 

and the number of visas issued under that section 
during that year.

‘(3) UNUSED VISAS- The number computed under this 
paragraph is the difference, if any, between--

‘(A) the sum of the worldwide levels established under 
paragraph (1), as in effect on the day before the date 

of the enactment of the Border Security, Economic 
Opportunity, and Immigration Modernization Act, for 

fiscal years 1992 through and including 2013; and

‘(B) the number of visas actually issued under section 
203(b) during such fiscal years.’.

CURRENT LAW NOT LAW- 
S.744 BILLL PASSED IN SENATE 

1994 ONWARDS: 140,000 + (prev. fy FB visa available – visas issued)

Unused Visas:
To Recapture or not?

The relevant statute/regulations
Executive Action?

Tahmina Watson Comments:

The current law 22 CFR 42.51 specifically discusses 
recapturing visa numbers.  Therefore, the question is what 
visa numbers are not being recaptured that an executive 

order is necessary? 
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